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NOTE S

"A Matter of Grace":
Alternatives to Billing Insurance for Sexual

Assault Forensic Examinations
Jessica C. Harvey'
INTRODUCTION

of homicide, [rape] is the 'ultimate violation of self."' 2 Every
LItwo minutes someone in the United States is sexually assaulted,3
with 243,800 Americans raped or sexually assaulted last year.4 In Kentucky
alone, more than eleven percent of survey respondents report being
forcibly raped at some point during their lifetime.' Broadening the concept
of "rape" to include forced vaginal, oral, or anal sex, the National Violence
Against Women Survey reports that one in six women and one in thirtythree men in America has experienced an attempted or completed rape.6
Of those victims who seek emergency medical care, many consent to what
is commonly known as a "rape kit"-a standardized collection of potential
biological evidence taken from the victim's body during a forensic
6(SHORT

I J.D. expected, May 2013, University of Kentucky College of Law. The author wishes to
thank Matt Akridge for his love and patience, and Kerry & Dana Harvey for so many years of
steadfast support, guidance, and encouragement.
2 Coker v. Georgia, 433 U.S. 584, 597 (citing U.S. DEPT. OF JUSTICE LAW ENFORCEMENT
ASSISTANCE ADMIN. REPORT, RAPE AND ITS VICTIMS I (1975)).

3 How often does sexual assaultoccur?, RAINN, http://www.rainn.org/get-information/statistics/frequency-of-sexual-assault (last visited Jan. 13, 2013).

4

JENNIFER L.TNuMAN & MICHAEL PLANTY, U.S.

DEPT. OF JUSTICE, CRIMINAL VICTIMIZATION,

2011, at 2 (2012), availableat http://bjs.ojp.usdoj.gov/contentlpub/pdf/cvI I.pdf.
5 GRANTS MGMT. BRANCH , Ky. JUSTICE & PUB. SAFETY CABINET, 2011-2013 VIOLENCE
AGAINST WOMEN ACT (SERVICES, TRAINING, OFFICERS, PROSECUTION) GRANT IMPLEMENTATION

PLAN 12 (2011), availableat http://www.justice.ky.gov/NR/rdonlyres/9A264F I 9-5o46-4B639Bo7-149 3 4AE3FC44/o/Kentucky2OI II tO2O13VAWASTOPIMPLEMENTATIONPLAN.

pdf (citing DAVID

MAY ETAL., Ky. STATISTICAL ANALYSIS CTR., CRIMINAL VICTIMIZATION EXPERI-

ENCES: FEAR OF CRIME, PERCEPTION OF RISK, AND OPINION OF CRIMINAL JUSTICE AGENTS AMONG

A SAMPLE OF Ky. RESIDENTS (2OO8), available at http://justice.ky.gov/NR/rdonlyres/I5878C8I-

IoEF-443A-B3C 3 -FD 3 862 19B5AI/2035o1/2oo8KYVictimizationStudy.pdf).
6 PATRICIA TJADEN &NANCY THOENNES, U.S. DEP'T OF JUSTICE, FULL REPORT OF THE PREVALENCE, INCIDENCE, AND CONSEQUENCES OF VIOLENCE AGAINST WOMEN 13 (2000), available at

https://www.ncjrs.gov/pdffilesl/nij/i8378i .pdf.
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examination. The process is often uncomfortable, consisting of invasive
procedures that can take hours to complete.7
With the passage of the landmark Violence Against Women Act (VAWA)
in 1994, Congress acknowledged the wide spectrum of concerns surrounding
forensic examinations for sexual assault victims. 8 For VAWA purposes, a
"forensic medical examination" refers to "an examination provided to a
sexual assault victim by medical personnel trained to gather evidence of a
sexual assault in a manner suitable for use in a court of law."9 VAWA created
the Services Training Officers Prosecutors (STOP) Program, providing
states and territories a base amount of $600,000, plus an additional amount
based on population, to "enhance the criminal justice system's response
to violence against women and provide services to victims of domestic
violence, dating violence, sexual assault, and stalking."10
VAWA's 2005 reauthorization requires states receiving STOP funds
to certify their compliance with certain rules regarding medical forensic
exams for victims of sexual assault."1 These rules provide that victims who
choose not to participate in the criminal justice system or cooperate with law
enforcement may still receive a forensic examination or reimbursement for

7 See Amanda Hess, Test Case: You're Not a Rape Victim Unless Police Say So, WASH. CITY
Apr. 9, 20O, http://www.washingtoncitypaper.com/articles/3867I/test-case-youre not-a-rape-victim-unless-police-say/full/.
8 See 42 U.S.C. § 3796gg-4 (2oo6). VAWA was originally enacted as Title IV of the Violent
Crime Control and Law Enforcement Act of 1994. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, § 40001, io8 Stat. 1796, 1902 (1994). Shortly before
this Note's publication, President Obama signed VAWA's reauthorization following its dramatic journey through the Congress. Jennifer Epstein, Obama Signs Violence Against Woman
Act, POLITICO (Mar. 7, 2013, 3:22 PM, http.'/www.politico.com/story/2oi3/o3/obama-signs-violence-against-women-act-88582.html).In addition to funding law enforcement and community
efforts against domestic violence, sexual assault, dating violence, and stalking, the 2013 reauthorization places new emphasis upon special populations of victims, including young adults;
lesbian, gay, bisexual, and transgender individuals; immigrants; and Native Americans. Valerie
Jarrett, No One ShouldHave to Live in FearofViolence, HUFFINGTON POST (Mar. 7,2013, 2:30 PM,
http:I/www.huffingtonpost.com/va/erie-jarrett/no-one-shou/d-have-to-liv-b..83 o5io.html).
9 28 C.F.R. § 9o.2(b) (2011). According to regulations of the STOP grant program, the
examination should include "(i) Examination of physical trauma; (ii) Determination of penetration or force; (iii) Patient interview; and (iv) Collection and evaluation of evidence." Id.
States may include additional procedures, such as testing for sexually transmitted diseases, in
accordance with their individual laws and policies. Id.
10 OFFICE ON VIOLENCE AGAINST WOMEN , U.S. DEP'T OF JUSTICE, ENSURING FORENSIC
MEDICAL EXAMS FOR ALL SEXUAL ASSAULT VICTIMS: A TOOLKIT FOR STATES AND TERRITORIES
3 (2oo8), available at http://www.vaw.umn.edu/documents/mcasatoolkitmcasatoolkit.pdf.
PAPER,

STOP grants now comprise the largest VAWA-funded program. GARRINE P.LANEY, CONG. RESEARCH SERV., RL 30871, VIOLENCE AGAINST WOMEN ACT: HISTORY AND FEDERAL FUNDING I
(2o Io), availableat http://fpc.state.gov/documents/organization/139296.pdf.
6
II 42 U.S.C. § 379 gg-4. The Violence Against Women and Department of Justice Reauthorization Act of 2005 was enacted on January 5, 2006. Id.
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charges incurred as a result of the examination."2 These rules, referred to as
"forensic compliance" mandates, signal an evolution in the criminal justice
response to sexual assault and have been referred to as "the earthquake in
sexual assault response."' "3
Kentucky receives nearly $2 million in STOP funds annually.14
Consequently, the Commonwealth must certify satisfaction of the standards
contained in the forensic compliance mandates in order to continue
receiving STOP funding, 5 Kentucky complies with these mandates
through KRS 216B.400(9), which states that victims are not responsible
for the costs associated with the forensic examination. 16 However, many
uncertainties remain, causing confusion for both sexual assault victims and
the professionals who provide them services. Kentucky's advocates and
agencies wrestle with the question of who will pay for forensic examinations.
Although DNA evidence collected using a rape kit often proves
essential to the apprehension of sexual assailants, virtually every state
struggles to fund this process. 7 The backlog of untested rape kits filling
evidence rooms across the country is infamous, with legislators and public
officials decrying the low budgets that preclude the necessary testing."
However, a quieter dialogue has emerged outside the media spotlight,
focusing not on the laboratory work of testing rape kits but on the evidence
collection occurring in hospital emergency rooms. With state treasuries all
but exhausted, who will pay for the medical personnel, the hospital rooms,
and the basic lab procedures used to collect DNA evidence?

iz Id.

13 Kimberly Lonsway & Joanne Archambault, The Earthquake in SexualAssault Response:
Police Leadership Can Increase Victim Reporting to Hold More PerpetratorsAccountable, POLICE
o
CHIEF MAG. Sept. 201o, at 5 ,available at http://www.policechiefmagazine.org/magazine/index.cfm?fuseaction=display&article-id=2 zoI &issue id=92o 10.
14 See Press Release, Ky. Justice & Public Safety Cabinet Announces $1.9 million in
Funds to Combat Violence Against Women (Sept. 4, 2012), availableat http://justice.ky.gov/
pressreleases/Justice+Cabinet+announces+VAWA+STOP+grants+9-1 2.htm. According to the
Kentucky Justice & Public Safety Cabinet, thirty percent of these funds are distributed to
victim advocacy services, twenty-five percent to prosecution, twenty-five percent to law enforcement, five to courts, and fifteen percent to discretionary programs. Violence Against Women
Act (VAWA), Ky. JusT. & PUB. SAFETY CABINET, www.justice.ky.gov/departments/gmb/vawa.htm
(last visited Jan. 13, 2013).
15 See Lonsway & Archambault, supranote 13.
16 The relevant statute reads: "No charge shall be made to the victim for sexual assault
examinations by the hospital, the sexual assault examination facility, the physician, the pharmacist, the health department, the sexual assault nurse examiner, other qualified medical professional, the victim's insurance carrier, or the Commonwealth." Ky. REV. STAr. § 216B.400(9)
(West 2oo6 & Supp. 2012).
17 See Editorial, Evidence of Rape Ignored,N.Y. TIMES, Jan. 20, 2013, at A2o.
18 See, e.g., HUMAN RIGHTS WATCH, TESTING JUSTICE: THE RAPE KIT BACKLOG IN Los ANGELES CITY AND COUNTY (2OO9),

tice.

available at www.hrw.org/en/reports/zoo9/o3/3 1/testing-jus-
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In light of KRS 216B.400(9), the Crime Victims Compensation Board
(CVCB) was made exclusively responsible for payment of such costs.' 9 The
statute authorizing the Victims Compensation Fund indicates that victims
are extended this provision "as a matter of grace. 20° However, "due to the
limited budget and ever-expanding demands on the CVCB," this policy
changed in late 2010 with a memorandum from the CVCB to hospital
billing personnel recognizing the billing of victims' private insurance for
forensic examinations. 2 1 While this provision is cognizable under VAWA,
it is born from financial belt-tightening rather than sensitivity to the
challenges confronting sexual assault survivors. Kentucky is compliant with
the letter of the law, but more work remains to bring the Commonwealth
into compliance with its spirit.
This Note examines the implications and effects of billing a sexual
assault victim's health insurance for a medical forensic examination and
suggests alternative models that alleviate the dilemmas associated with the
status quo. Part I examines the compliance requirements of VAWA 2005,
reviews the purposes of the law, and considers Kentucky's compliance with
the letter, if not the spirit, of the law. Part II outlines the key provisions of
law enforcement regulations, which characterize the examiner's interaction
with the sexual assault victim's body as distinctly investigative; that is, the
victim's body effectively becomes a crime scene unto itself.
Part III addresses the confidentiality issues associated with billing a
victim's insurance for a forensic examination. Following the trauma of a
sexual assault, confidentiality and privacy concerns are among a victim's
most significant worries.22 While victims may fear media attention or
grapevine gossip, the routine bureaucracy of insurance billing processes is
unlikely to cross their mind. However, an increasing number of women 3 are
19 Ky.
Ky.

REV. STAT. ANN. § 216B.40o(8)(a).

REV. STAT. ANN. § 346.O0 (West zoiI).
Memorandum from Virginia L. Woodward, Exec. Dir., Ky. Crime Victims Comp. Bd.,
to Hospital Billing Personnel (Nov. 17, 2010) (on file with author).
22 For example, most respondents to a Utah survey reported that they were more concerned about friends and family members discovering the assault than about getting pregnant
2o
21

or catching a sexually transmitted disease.

UTAH COMM'N ON CRIMINAL AND JUVENILE JUSTICE,

RAPE IN UTAH: A SURVEY OF UTAH WOMEN ABOUT THEIR EXPERIENCE WITH SEXUAL VIOLENCE 23

(2005), availableathttp://www.justice.utah.gov/Documents/Research/SexOffender/RapelnUtah.pdf.
23 This Note's language refers to sexual assault survivors in female language, as these
crimes overwhelmingly involve male assailants and female victims. The Bureau of Justice Statistics indicates that "[m]ost rapes and sexual assaults are committed against females. Female
victims accounted for ninety-four percent of all completed rapes, ninety-one percent of all attempted rapes, and eighty-nine percent of all completed and attempted sexual assaults." CALLIE MARIE RENNISON,

U.S.

DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, RAPE AND SEXUAL

ASSAULT: REPORTING TO POLICE AND MEDICAL ATTENTION, 1992-2000, at 1 (2O02), available

at http://bjs.ojp.usdoj.gov/content/pub/pdf/rsarpoo.pdf. However, it should be acknowledged
that both women and men experience sexual violence. Additionally, this Note does not con-
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beneficiaries of another individual's policy, such as a spouse or a parent.2 4
Because these third parties can often access information about the care
provided under their policies, confidentiality concerns abound.
Finally, Part IV explores the systems adopted by other jurisdictions
and recommends that Kentucky explore strategies that prioritize victims'
privacy and autonomy. A number of states have recognized these issues
and have amended their statutes to explicitly forbid billing victims'
insurance for forensic exams.2 5 In the best interest of healthcare providers,
law enforcement and prosecutorial personnel, and the public welfare,
Kentucky should follow suit and assume full responsibility for funding
forensic examinations.
I. WHAT

IS FORENSIC COMPLIANCE?

A. FederalLaw Requirements Under VAWA 2005
The Violence Against Women Act (VAWA) first became law in 1994 as
part of the Violent Crime Control and Law Enforcement Act of 1994 and
focuses on violent crime that disproportionately affects women. 6 VAWA
was amended and reauthorized in both 2000 and 2005.27 As of its 2005
reauthorization, VAWA requires states, tribal governments, and/or local
agencies to pay the "full out-of-pocket cost of forensic medical exams.""8
Specifically, VAWA 2005 provides:
Nothing in this section shall be construed to permit a State,
Indian tribal government, or territorial government to require
a victim of sexual assault to participate in the criminal justice
system or cooperate with law enforcement in order to be

sider pediatric sexual assault examinations. Various jurisdictions have adopted differing laws
on child sexual abuse, mandatory reporting policies, parental notification, and the scope of
confidentiality extended to minors.
24 See infra Part III.
25 See infra Part IV.
26 See Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, §
40001, io8 Stat. 1796, 1902 (1994). The i98os saw the introduction of major legislation targeting the problem of gender-related violence, including the Family Violence Prevention and
Services Act (FVPSA) and the Violence Against Women Act. FVPSA aids states in preventing
family violence and provides assistance to victims of family violence; see 42 U.S.C. § 10401
(2006 & Supp. 2010).
27 Violence Against Women Act, NAT'L NETWORK To END DOMESTIC VIOLENCE, http://www.

nnedv.org/policy/issues/vawa.html (last visited Jan. 13, 2013). VAWA 2000 consists of Division
B of the Victims of Trafficking and Violence Protection Act of 2000, signed into law on October 28, 2000. Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No. 1o6-386,
114 Stat. 1464 (2000). VAWA 2005 was signed into law on January 5, 2oo6. Violence Against

Women and Department of Justice Reauthorization Act of 2005, Pub. L. No. 1o9-16a, 119
Stat. 296o (2oo6).
28 42 U.S.C. § 3796gg-4(a)(i) (zoo6).
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provided with a forensic medical exam, reimbursement for
charges incurred on account of such an exam, or both. 9
In other words, compliance requires states receiving VAWA STOP
grant funds to certify two things: first, that victims are offered forensic
examinations without mandating that the victim cooperate with law
enforcement or participate in the criminal justice system; and second,
that victims have no out-of-pocket expenses associated with the forensic
examination.30 Victims must have access to forensic exams free of charge,
regardless of whether or not they choose to cooperate with law enforcement
authorities.3"
While VAWA's 2005 reauthorization requires states to certify that they
meet the Act's standards allowing victims access to forensic examinations,
it does not mandate a single method of compliance. VAWA offers states
the choice of three different payment schemes that comply with the Act's
requirements. First, the government entity may "provide such [forensic
medical] exams to victims free of charge to the victim" directly. 3 Second,
the government entity may "arrange[] for victims to obtain such exams
free of charge to the victims. ' 33 Finally, states may reimburse victims for
the costs of forensic exams. 34 The third alternative may be used so long
as four requirements are met: the reimbursement must cover the full cost
of the examination; the reimbursing entity must allow victims to apply
for reimbursement for at least a year after the examination; the entity
must reimburse the victim within ninety days of the victim's written
notification to it; and the government must adequately inform victims
about reimbursement procedures. 35 States were required to implement
procedures to comply with VAWA's requirements by January 5, 2009 to
36
remain eligible for STOP grants.
B. Access andJustice: The Purposesof VAWA 2005s Forensic Compliance
Mandates
VAWA 2005's forensic compliance mandates were designed to transform
the institutional response to sexual assault. The Act requires jurisdictions

29 42 U.S.C. § 3796gg-4(d)(I).
30 z8 C.F.R. § 90.14(a) (201 i). . Federal regulations indicate that "full out of pocket

costs" refers to "any expense that may be charged to a victim in connection with a forensic
medical examination for the purpose of gathering evidence of a sexual assault." Id.
31 42 U.S.C. § 3796gg-4(d)(i).
32 42 U.S.C. § 3796gg-4(b)(i).
33 42 U.S.C. §3796gg-4(b)(2).
34 42 U.S.C. §3796gg-4(b)(3).
35 42 U.S.C. §3796gg-4(b)(3)(1-4).
36 42 U.S.C. § 3796gg-4(d)(2).
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to develop victim-centered policies that encourage victims to report within
a system that is sensitive to the unique challenges and needs confronting
this population. VAWA envisions a collaborative response to sexual assault,
encouraging participation by law enforcement, judicial personnel, and both
public and private service providers. By implementing reporting methods
that consider the victim's comfort, jurisdictions may benefit from a rise
in sexual assault reports to law enforcement. Additionally, by facilitating
forensic examinations even for victims who have not yet decided whether
to report the crime, jurisdictions ensure that this physical evidence will
be available should the victim choose to cooperate with law enforcement
in the future. In light of the "CSI effect," discussed below, the materials
collected in the forensic examination often prove essential to a successful
prosecution.37 Increased reporting and more successful prosecutions lead
to safer communities-and the judicial system cannot bring perpetrators
to justice without first listening to the stories of victims. 3 By formulating
victim-centered policies, jurisdictions can take the first steps towards
achieving these results.
1. FacilitatingVictims' Access to Timely Medical Forensic Care.-One purpose
of VAWA 2005's forensic compliance mandates is to ensure that victims
can access medical care and forensic evidence collection during the time
it matters most-immediately after an assault. This is when medical care
is most needed and evidence of the assault is more likely to remain on
the victim's body. VAWA 2005 acknowledges that assault victims must
have access to crucial medical care without the obstacles of reporting
requirements or payment questions.
Sexual assault may cause lifelong physical health problems for victims.
"Sexually transmitted diseases, vaginal bleeding or infection, fibroids,
genital irritation, pain on intercourse, urinary-tract infections and pelvic
pain and inflammatory disease" are among the gynecological issues that
victims may suffer.39 Forced sex can cause vaginal, anal, and urethral
trauma, which may cause "increased transmission of microorganisms
through direct transmission into the bloodstream or back flow of bacteria

37 See, e.g., Donald Shelton et al., A Study of JurorExpectations and Demands Concerning
Scientific Evidence: Does the "CSI Effect" Exist?, 9 VAND.J. oF ENT. & TECH. L. 33I, 349 (zoo6)
(discussing juror expectations regarding biological evidence).
38 Consider the words of Jefferson County, Kentucky District Court Judge Janice Martin:
"As a judge, when I assess lethality, my assessment is only as effective as the information that
I receive And [sic] my orders are only as good as the information that I receive." Lynn Hecht
Schafran, Risk Assessment and Intimate Partner Sexual Abuse: The Hidden Dimension of Domestic

Violence, 93 JUDICATURE I61, 162 (2010).
39 JUDITH McFARLANE & ANN MALECHA, Sexual Assault Among Intimates: Frequency,
Consequences and Treatments 23 (unpublished grant report) (last visited Mar. IO, 2013), https://
www.ncjrs.gov/pdffiles i/nij/grants/2 I 678.pdf.
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into the urethra." 4° The resultant stress that victims of sexual assault often
experience may depress the immune system, making the victim more
vulnerable to disease or infection. 41 Additionally, a sexual assault victim
may acquire a sexually transmitted disease from her attacker; one study
indicates that fifteen percent of women raped by an intimate partner
crabs, genital herpes,
attributed one or more incidences of chlamydia,
4
genital warts, or gonorrhea to the sexual assault.
Before the VAWA 2005 compliance mandates, some states required law
enforcement to authorize a victim's forensic examination, discouraging
many victims from seeking both medical care and evidence collection. 43 By
ensuring that victims can access this essential care without being compelled
to report the assault to law enforcement, VAWA 2005 makes treatment and
evidence collection accessible to victims who might have otherwise been
deterred. Victims gain access to treatments that guarantee better longterm physical and mental health. Prompt medical intervention can prevent
serious consequences affecting a victim's physical wellbeing, including
unwanted pregnancy or sexually transmitted diseases. 44 Furthermore, this
treatment reduces the risk of chronic health problems victims may endure,
including post-traumatic stress disorder, depression, eating disorders, and
45
alcohol/substance abuse.
40 Id. at 28.
41 Id.
42 Id. at 28-29.
43 See, e.g., HUMAN RIGHTS WATCH, CAPITOL OFFENSE: POLICE MISHANDLING OF SEXUAL

ASSAULT CASES IN THE DISTRICT OF COLUMBIA 119 (zo 13), availableat http://www.hrw.org/sites/
default/files/reports/uso I13ForUpload_2.pdf (explaining that some sexual assault survivors
are reluctant to seek medical care because they fear interaction with law enforcement officers
and that "word of ill-treatment travels fast among social networks, making other victims less
likely to come forward.").
44 For rape victims ages 12 to 45, the pregnancy rate is 4.7%, resulting in an estimated
32,1o annual pregnancies among American women as a result of sexual assault. Annie LewisO'Connor et al., Limitations of the NationalProtocolfor Sexual Assault Medical ForensicExaminations, 31 J. EMERGENCY NURSING 267, 268 (2OO5), available at http://www.ncdsv.org/images/
limitations%zoofzonational%zoprotocol.pdf.
A series of widely publicized blunders by Republican candidates in the 2012 primary
elections highlighted the issue of pregnancy in rape victims, most infamously including Missouri Representative Todd Akin's mistaken assessment that in "a legitimate rape, the female
body has ways to try to shut that whole thing down." See John Eligon & Michael Schwirtz,
Senate CandidateProvokes Ire With 'LegitimateRape' Comment, N.Y. TIMES, Aug. 19, 2012, http://
www.nytimes.com/2o zlo8/2o/us/politics/todd-akin-provokes-ire-with-legitimate-rape-comment.html?_r=o. Akin was ultimately defeated by Senator Claire McCaskill, who attacked
his remarks throughout her campaign. Sean Sullivan, DemocratClaireMcCaskilldefeats Republic
Todd Akin in Missouri Senate race, WASH. POST, Nov. 6, 2012, http://www.washingtonpost.com/
blogs/the-fix/wplzo 211/i/o6/democrat-claire-mccaskill-defeats-republican-todd-akin-in-missouri-senate-race/.
45 See ILL. COAL. AGAINST SEXUAL ASSAULT, EMOTIONAL AND PHYSICAL EFFECTS OF SEXUAL

ASSAULT (2007), availableat http://icasa.org/forms.aspx?PagelD=%2o47o (discussing the
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Finally, the more prompt the forensic evidence collection, the greater
the chance that biological evidence will be collected and preserved for
analysis." For victims who later decide to convert their "Jane Doe" report
to a standard one, this forensic evidence is often critical to the investigation
and prosecution of the assault.47
2. Expanding Victims' Access to Justice.-Additionally,VAWA 2005 aims to
increase the number of victims who choose to report their sexual assaults
to law enforcement, ultimately expanding their access to justice. Many
studies indicate that sexual assault is the most underreported crime in
America, with approximately sixty-two percent of sexual assaults never
being reported to law enforcement.48
profound long-term consequences of sexual abuse on victims' physical and mental health);
see also Rebecca Campbell et al., The Physical Health Consequences of Rape: Assessing Survivors'
Somatic Symptoms in a Racially Diverse Population,31 WOMEN'S STUD. Q., 90,94-99 (2003) (discussing the varying health consequences of sexual assault in various demographics). As mental
health professionals identified and legitimized post-traumatic stress disorder, they realized
that "the psychological syndrome seen in survivors of rape, domestic battering, and incest
was essentially the same as the syndrome seen in survivors of war." JUDITH HERMAN, TRAUMA
AND RECOVERY 32 (1992). Women who have experienced sexual violence in adulthood have
higher rates of substance abuse than do women who have not experienced such violence, and
adult victims of sexual violence are also more likely to engage in unsafe sexual practices. SANDRA L. MARTIN & REBECCA J. MACY, SEXUAL VIOLENCE AGAINST WOMEN: IMPACT ON HIGH-RISK

HEALTH BEHAVIORS AND REPRODUCTIVE HEALTH (2OO9), availableat http://snow.vawnet.org/As-

socFilesVAWnet/ARSVReproConscquences.pdf.
46 In general, most states have offered forensic examinations to victims who present
within seventy-two hours (three days) after the assault. Advances in technology have widened this timeframe, allowing retrieval of forensic evidence from exams conducted up to
12o hours (five days) after the assault. See Joanne Archambault, Time Limits for Conducting a
ForensicExamination:Can BiologicalEvidenceRecovered 24, 36,38, 72, 84, or96 HoursFollowing
a Sexual Assault?, SEXUAL ASSAULT TRAINING & INVESTIGATIONS (May 19, 2005), www.mysati.
com/enews/May2005/practices-o5o5.htm. Some studies document the existence of forensic
evidence up to twelve days after a sexual assault or consensual intercourse. The U.S. Department of Justice now requires that cases be evaluated individually according to each victim's
needs in determining an appropriate timeframe. See OFFICE ON VIOLENCE AGAINST WOMEN ,
U.S. DEP'T OF JUSTICE, A NATIONAL PROTOCOL FOR SEXUAL ASSAULT MEDICAL FORENSIC Ex-

77-78 (2004).
47 "Jane Doe" reporting allows victims to disclose as much or as little information as
they wish. In many circumstances, detectives may record the information disclosed, but do
not initiate an investigation unless the victim decides to file a formal complaint. This blind
reporting system has contributed to an increase in sexual assault reporting by both male and
female victims in many jurisdictions. See, e.g., KRISTEN LITTLE, ASSESSING THE JUSTICE SYSTEM
RESPONSE TO VIOLENCE AGAINST WOMEN I8-I9 (1998), available at http://www.vaw.umn.edu/
documents/promise/pplaw/pplaw.html.
48 See U.S. DEP'T OF JUSTICE, CRIMINAL VICTIMIZATION IN THE UNITED STATES, 2005 STATISTICAL TABLES tbl. 19 (2005), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/cvuso
5.
pdf; see also NAT'L. VICTIM CTR.& CRIME VICTIMS RESEARCH AND TREATMENT CNTR., RAPE IN
AMINATIONS

AMERICA: A REPORT TO THE NATION 6 (1992), availableat http://www.musc.edu/ncvc/resourc-

es.prof/rape-in-america.pdf (finding that eighty-four percent of rape victims never report to
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Meanwhile, the legal community has embraced DNA as an evidentiary
breakthrough; such evidence is admissible in virtually every court in the
nation, both state and federal.49 DNA evidence is often decisive in rape and
sexual assault cases, where it is used to conclusively link alleged assailants
to the crime. In the one-third of instances where victims do not know their
attacker,5" law enforcement officials can compare the evidence gathered
with that collected in other local, state, and national databases, checking
for matches with previously-entered data. DNA evidence has become a
lynchpin of successful sexual assault prosecution, particularly in light of the
"CSI effect" on jurors.51 Jurors harbor the unrealistic assumption that every
sexual assault case will include DNA evidence; where such evidence is
unavailable or inconclusive, many jurors will point to notions of "reasonable
doubt" and refuse to convict, even in light of otherwise compelling
non-biological evidence." A survey of jurors who regularly watched the
television crime drama CSI reported that twenty-two percent expected
to see DNA evidence in every criminal case.53 Seventy-three percent of
respondents expected DNA evidence in rape cases. 5 4 "Only 14 percent of
respondents said that they would find a defendant guilty in a rape case if
the victim's testimony was presented without any scientific evidence; 26
percent answered that they would find the defendant not guilty without
55
scientific evidence."
The evidence collected during the forensic examination often proves
essential to effective prosecution. Communities with Sexual Assault
Nurse Examiner (SANE) programs experience increased prosecution.5 6 A
police). The option to report may become even less attractive given recent decisions jailing
rape victims for contempt of court when they refuse to testify against their assailants. While
the legal system must respond to complicated realties and competing needs, one can imagine
few more re-traumatizing, victim-shaming experiences than the indignity of imprisonment.
See State v. Riensche, 812 N.W.2d 293 (Neb. 2012) (upholding the twenty-four day jailing of
a seventeen-year-old victim of child sexual abuse).
49 James Herbie DiFonzo, In Praiseof Statutes of Limitations in Sex Offense Cases, 41 Hous.
L. REV. 1205, 1220 (2004).
50 Press Release, National Organization for Women, NOW Urges Funds for DNA Testing of Rape Evidence (Mar. 13, 2002), availableat http://www.now.org/press/03-02/03-13.html.
51 See Kit R. Roane, The CSI Effect, U.S. NEWS &WORLD REP., Apr. 25, 2005 at 48 ("Jurors
increasingly expect forensic evidence in every case, and they expect it to be conclusive.").
52 Nat'l Research Council, StrengtheningForensicScience in the UnitedStates:A PathForward
48-49 (2009) (last visited Mar. 10, 2013) http://www.ncjrs.gov/pdffilesi/nij/grantsl228o9I.pdf
53 Donald E. Shelton, The "CSI Effect": Does It Really Exist?, 259 NAT'L. INST. JUST. J. 1, 3
(2oo8), available at https://www.ncjrs.gov/pdffiles i/nij/215oo.pdf.
54 Id.
55 Id. at 6 n.I.
56 REBECCA CAMPBELL, THE EFFECTIVENESS OF SEXUAL ASSAULT NURSE EXAMINER
(SANE) PROGRAMS 4-5 (2004) (citing Margaret M. Aiken & Patricia M. Speck, SexualAssault
andMultiple Trauma:A SexualAssault Examiner(SANE) Challenge, 21 J. OF EMERGENCY. NURSING 466, 468 (I995)), available at http://new.vawnet.org/AssocFilesVAWnet/AR-Sane.pdf;
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number of hypotheses have been suggested to explain this phenomenon.
The quality of the evidence itself may be stronger, or the expert testimony
of nurses may be particularly compelling at trial.57 Beyond testifying
about genital injuries, SANE nurses can provide a broader clinical
perspective, explaining external body injury, patient statements, and
patient appearance and demeanor.5" The emotional support, affirmation,
and resources provided by SANE nurses may buttress victims throughout
the lengthy legal process: "[P]atients who had SANE exams were more
likely to understand and have confidence in the criminal justice system,
and therefore, more likely to participate in the process." 9 SANE programs
may also cause an increase in plea bargains, as defendants confronted by
evidence collected by SANE nurses may decide to plead guilty rather than
face trial.6" At trial, SANE nurses' expert testimony may be particularly
valuable in obtaining a conviction.6
VAWA 2005 acknowledges the host of pressures and challenges
confronting a victim and provides time and space for a victim to consider
her options before choosing whether to report. When the system demands
that a victim report the crime immediately if she is going to report at all,
many victims will decline to report.6 A number of concerns may deter
victims from initially reporting their assault to law enforcement. Some
doubt that law enforcement or society at large will believe them; 63 others
blame themselves for the assault; many fear that their assailant will further
threaten their safety or that of their family if a report is made. 64 A victim's
see also D.H. Cornell, Helping Victims of Rape: A Program CalledSANE, 2 N.J. MEDICINE 45, 46
(I998); Linda A. Hutson, Development of SexualAssaultNurse ExaminerPrograms,37 EMERGENCYNURSING 79, 86-87 (2002); Kristin Littel, SexualAssault Nurse Examiner(SANE) Programs:
Improving the Community Response to Sexual Assault Victims, OFF.FOR VICTIMS OF CRIME BULL.
(U.S. Dept. of Justice, Washington, D.C.), Apr. 2001, at 1, 7.
57 CAMPBELL, supra note 56, at 6.
58 JENIFER MARKOWITZ, A PROSECUTOR'S REFERENCE: MEDICAL EVIDENCE AND THE ROLE
OF SEXUAL ASSAULT EXAMINERS IN CASES INVOLVING ADULT VICTIMS 4 (20io), availableat http://
www.aequitasresource.org/ProsecutorReference Medical-Evidence.pdf.
59 Id. at 2.
6o CAMPBELL, supra note 56, at 5.

61 Id.
62 DEAN KILPATRICK, ET AL., Drug-Facilitated,Incapacitated,and ForcibleRape: A National
Study 2 (unpublished grant report) (last visited Mar. 10, 2013), https://www.ncjrs.gov/pdffiles l/
nij/grantS/219i8i.pdf (finding that only 16% of rapes were reported to law enforcement).
63 Deficiencies in today's law enforcement and judicial response are rooted in a history
of legal subordination of women to men. "By law, a husband acquired rights to his wife's person ....
A wife was obliged to obey and serve her husband ....
As master of the household the]
could command [her] obedience, and subject her to corporal punishment or 'chastisement' if
she defied his authority." Reva B. Siegel, "The Rule of Love": Wife Beatingas PrerogativeandPrivacy, 105 YALE L.J. 2117,2122-23 (1996) (citing I WILLIAM BLACKSTONE, COMMENTARIES *430).
64 In domestic violence cases, including sexual assaults against a spouse or cohabiting
partner, one study indicates that twenty-five percent of perpetrators threatened to kidnap
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attempts to seek justice often prompt further traumatization because
criminal reporting "engages the survivor with a legal system that may be
indifferent or hostile to her."6
The biological effects of sexual assault may also obfuscate the decision to
report. Such horrible trauma can impact a victim's brain, making it difficult
for her to recall and communicate memories. 6 6 Immediately following her
assault, a victim may experience shock, fear, anxiety, confusion, or social
withdrawal. 67 A victim may experience symptoms of Post-Traumatic Stress
Disorder (PTSD), including emotional detachment, sleeping problems, and
flashbacks. 68 These concerns can complicate a victim's decision whether to
report in the weeks immediately following her assault.
Many victims find that disclosure of their sexual assault to friends,
family, or healthcare professionals is a healing experience. 69 Disclosure,
however, must be distinguished from formal reporting; cooperating with law
enforcement investigations and potential prosecutions is often traumatic
for victims.7" Under the VAWA 2005 mandates, a victim can access the
necessary healthcare and agree to evidence collection while postponing
the victim's children if she pursued legal action. Additionally, perpetrators often threaten to
lie to protective services agencies to jeopardize the victim's parental rights. EVE S. BUZAWA &
CARL G. BUZAWA, DOMESTIC VIOLENCE: THE CRIMINAL JUSTICE RESPONSE 88 (James A. Inciardi
ed., 2d ed. 1996).
65 HERMAN, SUpra note 45, at 165.
66 See Kaarin Long et al., A Distinction Without a Difference: Why the Minnesota Supreme Court
Should Overrule its Precedent Precluding the Admission of Helpful Expert Testimony in Adult Victim
SexualAssault Cases, 31 HAMLINE J. PuB. L. & Po'y 569, 592-607 (2010); see also Brief for the
National Network to End Domestic Violence et al. as Amici Curiae Supporting Respondents,
Davis v. Washington, 547 U.S. 1213 (2006) (No. 05-5224) (excerpting a victim's letter discussing sexual abuse by her husband: "After nine years of sexual and emotional abuse to me, some
violent sexual assaults, I left with my children ....
I could not even bring myself to talk about
some of it until after about ten months of intense therapy. There are still some aspects of my
relationship with my spouse that I may never be able to speak about.").
67 NICOLE P. YuAN ETAL., THE PSYCHOLOGICAL CONSEQUENCES OF SEXUAL TRAUMA 5 (2OO6),
available at http://www.vawnet.org/Assoc-FilesVAWnet/ARPsychConsequences.pdf.
68 Id.
69 SARAH E. ULLMAN, TALKING ABOUT SEXUAL ASSAULT: SOCIETY'S RESPONSE TO SURVIVORS
44(2010).
70 Id. at 153. One study indicates that forty-six percent of victims were dissatisfied with
police interviews, and over half felt "guilty, depressed, anxious, violated, disappointed, distrustful, and reluctant to seek further help" after their interactions with law enforcement and
medical personnel. See MARY Koss & MARY ACHILLES, RESTORATIVE JUSTICE RESPONSES TO SEXUAL ASSAULT 3 (2oo8), available at http://new.vawnet.org/AssocFilesVAWnet/ARRestorativeJustice.pdf. Victims also experienced negative interactions with prosecutors, with many
feeling as if they had to prove that they were sexually assaulted; "[miost survivor/victims who
participated in trials before juries in the U.S. believed rapists had more rights, the system was
unfair, their statutory victims' rights were not implemented, and they weren't given enough
information or control over handling their case." Id. (citing Patricia A. Frazier & Beth Haney,
Sexual Assault Cases in the Legal System: Police, Prosecutor, and Victim Perspectives, 20 J.L. & HUM.
BEHAV. 607, 62O-21 (1996)).
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her decision on whether to report.7 Once a victim begins to process her
experience and weigh her options, she may choose to report the crime and
cooperate with law enforcement.72 By abolishing reporting requirements,
one of the demands on victims has been eliminated.
In most states, hospitals or other medical facilities perform examinations
without charging the victim herself and then apply for reimbursement
from the designated payment entity.73 This relieves states of the ninetyday reimbursement required by federal law when the victim, rather than
the healthcare facility, is reimbursed.74 Victims' compensation programs
or law enforcement agencies generally pay for examinations.7 5 In some
states, the costs of forensic examinations are awarded under the umbrella
76
of "medical treatment expenses" by victims' compensation programs.
Several states have specifically designated these programs as the primary
source of payment for forensic examinations.77 In other states, however, the
county where the sexual assault occurred must pay for the examination.78
Finally, states may require payment from the entity requesting the
79
examination-generally either the investigating law enforcement agency
80
or the prosecutor's office.
C. Is Kentucky in Compliance?
In Kentucky, victims have historically had access to forensic
81
examinations only if they reported the crime to law enforcement.
71 See 42 U.S.C. § 3796gg-4(d) (2006) ("(Nothing] in this section shall be construed to
permit a State, Indian tribal government, or territorial government to require a victim of sexual assault to participate in the criminal justice system or cooperate with law enforcement in
order to be provided with a forensic medical exam, reimbursement for charges incurred on
account of such an exam, or both.").
72 Kimberly A. Lonsway & Joanne Archambault, Reply to Article "Receiving a Forensic
Medical Exam Without Participationin the CriminalJustice Process: What Will It Mean?", 7 J.
FORENSIC NURSING 78, 80 (20 1).

73

NAT'L CTR. FOR VICTIMS OF CRIME, PAYMENT FOR FORENSIC EXAMS 2 (2001),

http://

www.vawnet.org/advanced-search/summary.php?doc-id=269&find-type=web-descGC.
74
75

42

U.S.C. § 3796gg-4(b)(3)(C) (2oo6).

supra note 73, at 2.
76 Id.
77 See, e.g., ALA. ADMIN. CODE, r. 262-X-11.01 (2004); ARK. CODE ANN. § 12-12-403
(2009); GA. CODE ANN. § 16-6-1(c) (West 20 I); 4IO ILL. COMP. STAT. 70/7 (2011); IND. CODE §
I6-21-8-5 (2008); S.C. CODE ANN. § 16-3-1350 (2011); TENN. CODE ANN. § 29-13-118 (2010);
NAT'L CTR. FOR VICTIMS OF CRIME,

VT. STAT. ANN. tit. 32, § 1407 (2005); VA. CODE ANN. § I9.2-i65.1 (2011).

78 See, e.g., KAN. STAT. ANN. § 65-448(c) (WEST 2011); LA. ADMIN. CODE tit. 22, § XIII.5o3(M)
(2012); MINN. STAT. ANN. § 609.35(a) (West 2003); S.D. CODIFIED LAWS § 22-22-26 (2012).
79 See, e.g., CAL PENAL CODE § 13823.95 (West 2011); COLO. REV. STAT. §
(2012); IDAHO CODE ANN. § 19-5303 (2001); MONT. CODE ANN. §46-15-411 (201 1).
8o See, e.g., W. VA.
81 Ky.

CODE ANN.

§ 61-8B-I6 (LexisNexis

18-3-407.5

2010).
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Responding to the VAWA 2005 forensic compliance mandates, Kentucky
eliminated this reporting requirement in 2009.82 On July 15, 2010, KRS
§ 216B.400, governing the performance of forensic examinations in the
Commonwealth, became effective. 3
The statute requires hospitals and other examination facilities to
provide forensic examinations to any victim who requires one-regardless
of whether she chooses to report the assault to law enforcement. 84 The
statute consigns the decision to report the sexual assault to law enforcement
to the victim alone (with statutory exceptions for abused and neglected
children, spouses, or other vulnerable adults).85 Further, if the victim
chooses to undergo a forensic examination but does not immediately report
to law enforcement, the samples retrieved during the examination must be
stored for at least ninety days, allowing her time to consider filing a delayed
report." The statute specifically prohibits facilities from billing victims for
the forensic examination: "No charge shall be made to the victim for sexual
assault examinations by the hospital, the sexual assault examination facility,
the physician, the pharmacist, the health department, the sexual assault
nurse examiner, other qualified medical professional, the victim's insurance
carrier, or the Commonwealth."87 This provision designates the Crime
88
Victims Compensation Board as the payer for forensic examinations.
These provisions put Kentucky into compliance with VAWA 2005's forensic
examination mandates.89
Based on the statutory language of section 216B.400(8)(a), the Crime
Victims Compensation Board has been considered the primary payer for
forensic examinations. In a November 2010 memorandum to hospital
billing personnel, however, the CVCB disclaimed this responsibility
for victims who are covered by private insurance.9" The CVCB narrowly
interprets the prohibition against billing a victim to mean that only direct
billing is forbidden and has instructed hospitals to first seek payment from
victims' insurance policies. 91

MEDICAL EXAMS TOOLKIT COMPLIANCE GUIDE: SAFE EXAMS FOR VICTIMS WITHOUT REPORTING

3-4 (20io), available at http://kbn.ky.gov/NR/rdonlyres/3FEB163C6BBB-41D6-A636-3C IF5o8 3 4F54/o/SAFEtoolkitguideFINAL.pdf.
82 Id.
83 Ky. REv. STAT. ANN. § 216B.400 (West 2OO6 & Supp. 201 ).
84 Ky. REV. STAT. ANN. § 2 16B.400( Io)(a).
85 Id.
86 Ky. REv. STAT. ANN. § 216B.400O)(b).
87 Ky. REV. STAT. ANN. § 2i6B.400(9).
88 Ky. REV. STAT. ANN. § 2 16B.400(8)(a).
89 See discussion supra Part I.A.
90 Memorandum from Virginia L. Woodward, supra note 2 1.
91 See id.
TO LAW ENFORCEMENT
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VAWA provisions require states (or other governmental entities) to
incur the full out-of-pocket cost of medical forensic examinations for
sexual assault victims. 9 By regulation, "full out-of-pocket cost" means
"any expense that may be charged to a victim in connection with a forensic
medical examination for the purpose of gathering evidence of a sexual
assault."93 Under VAWA 2005, a state incurs the full out-of-pocket costs
if it (1) provides examinations free of charge to the victim; (2) arranges
for victims to obtain these exams free of charge; or (3) reimburses victims
for the costs of such examinations (with certain other conditions).' Since
VAWA 2005 restricts only out-of-pocket costs to the victim, billing a victim's
insurance for the examination appears permissible.
While the Kentucky Crime Victims Compensation Board's interpretation
of the statute is thus permissible, it represents a major shift in policy-one
that could significantly breach victims' confidentiality and even jeopardize
their safety.
II. THE BODY AS A CRIME SCENE:
DETAILS OF VICTIM CARE AND EVIDENCE COLLECTION IN KENTUCKY

A. The Investigatory Goals of the ForensicExamination
While a victim may also receive medical care when she presents at an
examining facility, a number of Kentucky authorities have recognized the
distinctly investigatory purpose of the forensic examination. The trauma
and violence imposed upon the victim has effectively made her body a
crime scene. In no other case would a crime victim's health insurance be
considered a viable payer for the cost of a criminal investigation; the fact
that a medical professional must collect the evidence does not alter the
examination's evidentiary purpose.
KRS 216B.400(2) requires every Kentucky hospital offering emergency
services to provide a "qualified medical professional" to be on call twentyfour hours a day to perform examinations for victims of sexual offenses. 95
In addition to physicians, such medical professionals may include Sexual
Assault Nurse Examiners (SANEs) who are specially credentialed by
the Kentucky Board of Nursing according to statutory guidelines.96 The
attending medical professional examines the victim "for the purposes of
providing basic medical care relating to the incident and gathering samples
that may be used as physical evidence."97 The examination may include
92 42 U.S.C. § 3796gg-4 (2006).

93 28 C.ER. § 90.14(a)

(201 1).

94 42 U.S.C. § 3796gg-4(b).
95 Ky. REV. STAT. ANN. § 216B.400(2) (2oo6 & Supp. 2012).
96 Id.; see also Ky. REV. STAT. ANN. § 314.142 (2011).
97 Ky. REV. STAT. ANN. § 2i6B.400(4).
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basic treatment, gathering of samples, and laboratory tests.98The Kentucky
Supreme Court has acknowledged that SANE nurses serve a largely
investigatory purpose:
SANE nurses act to supplemerk law enforcement by eliciting
evidence of past offenses with an eye toward future criminal
prosecution. The SANE nurse under KRS 314.011(14) is made
available to 'victims of sexual offenses,' which makes the SANE
nurse an active participant in the formal criminal investigation.
We believe their function of evidence gathering, combined
with their close relationships with law enforcement, renders
SANE nurses' interviews the functional equivalent of police
questioning. 99
In light of their investigatory function, SANE nurses are trained to
meticulously document injuries, maintain the chain of custody of physical
evidence, and provide expert witness testimony.100
If the assault occurred within ninety-six hours of the examination,
the examiner must use a Kentucky State Police Sexual Assault Evidence
Collection Kit. 1 The Kit's components reveal its distinctly investigative
purpose. The Kit consists of instructions to the medial professional, a
comb, swabs, and an evidence envelope.'02 Evidence collected during
the examination may include "[h]airs from the head or pubic region; [f]
98 Id. According to KRS 216B.40o(8)(a), "[tlhe examinations provided in accordance
with this section shall be paid for by the Crime Victims Compensation Board" based on an
administratively-determined rate. Reimbursement for performing a sexual assault examination is currently subject to the following limits, listed in the payment schedule: $200 to the
medical professional who performs the examination; $250 to the facility for use of an emergency or examination room; $oo to a laboratory for diagnostic laboratory testing; and $ioo
to the examination facility for medications and pharmaceuticals prescribed as a result of the
examination and as part of basic treatment. Ky. REV. STAT. ANN. § 216B.40o(8); see also 107 Ky.
ADMIN. REGS. 2:010, §2()-(4) (2012).

99 Hartsfield v. Commonwealth, 277 S.W.3d 239, 244 (Ky. 2oo9).
Io CAMPBELL, supra note 56, at 2. According to the ForensicNursing Scope andStandards
of Practice,
[T]he SANE will .. .be responsible for representing the forensic nurse's encounter to the courts and society. This may include not only the evaluation
and treatment of the patient's health status- and bio-psycho-social-spiritual
responses, but the health and forensic assessment, including history taking,
evidence collection, and evidentiary outcomes. It will also include the system's response to the sexual assault in the courts and the community at large.
MARKOWITZ, supra note 58, at I. Few studies have compared the evidence collected by SANE
nurses to that collected by medical personnel lacking such training. However, the existing
studies demonstrate that evidence collected by SANE nurses was more thorough, had fewer
errors, and was more complete. "Because SANE nurses have made it a professional priority
to obtain extensive forensic training and practice, it is not surprising that both case study and
empirical data suggest they are better medical forensic examiners than physicians and nurses
who have not completed such training." KELLY M. PYREK, FORENSIC NURSING 137 (2OO6).
101 502 Ky. ADMIN. REcS. 12:010, §3(2) (2012).
102 502

Ky. ADMIN.

REGS. 12:010,

§3(2)(a)-(d).
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ingernail cuttings .. .; [cilothing fibers, or other trace evidence; [b]odily
fluids, including: [s]emen; [b]lood; [siweat; and [s]aliva" as well as the
victim's clothing and "[o]ther samples that may be presented as evidence
at a trial."' 3 The Kentucky State Police Physical Evidence Collection
Guide further details the contents of a sexual assault evidence collection
kit for victims. The Guide lists evidence items, including: pubic hair
combings; a minimum of thirty pulled pubic hairs; a minimum of thirty
pulled head hairs; a blood sample; a cheek swab sample; vaginal or penile
swabs; a vaginal smear sample; and other evidence swabs that may be
relevant, including anal swabs; oral swabs; external genital swabs; or
dried secretion swabs.' 1° Additionally, visible injuries are documented in
order to potentially corroborate the victim's allegations.' The majority
of SANE programs throughout the country use forensic equipment, such
as a colposcope-a lighted magnifying instrument used to examine the
anogenital area for microlacerations, bruises, and other injuries.' 6 A camera
can be attached to allow for photographic evidence of genital injuries." 7
Simply put, these swabs and samples are performed as a kind of
crime scene analysis. Plucking hairs from the victim's head and obtaining
fingernail samples clearly do not constitute medical care. With this in
mind, it makes little sense to bill a woman's health insurance for these
procedures. Proposals to bill insurance for the costs of dusting a crime scene
for fingerprints would be dismissed as ridiculous; forensic examinations
share the same evidentiary purpose and should be treated similarly.
B. Funding Sources of ForensicExaminations
Although healthcare professionals may serve both investigatory and
medical roles, regulations ensure that the funding streams for each role
are distinct. Kentucky Administrative Regulations require that upon arrival
at a medical facility, a victim reporting sexual assault will be advised that
"the forensic-medical examination ...shall be conducted free of charge,
but costs related to additional medical treatment may be incurred."'0 0
KRS § 346.200 creates the Sexual Assault Victim Assistance fund, designed
to fund medical examinations for sexual assault victims. 10 9 This fund is
established in the state treasury and administered by the Crime Victims
103 5o2 Ky. ADMIN. REGS. 12:010, §3(5)(a)-(f) (section numbers omitted).
104 Ky. STATE POLICE FORENSIC LABORATORY, PHYSICAL EVIDENCE COLLECTION GUIDE 43

(2012), available at http://www.kentuckystatepolice.org/forlab/download/physical-evidencecollectionguide-rI 2.pdf.

105 Op. Att'y Gen., Ky. OAG o5-olo (zoo5).
io6 CAMPBELL, supra note 56, at 2
107 Id.
io8 502 Ky. ADMIN. REGS. 12:010, §2(7) (2012).
109 Ky.REV. STAT. ANN. § 346.200(I) (West 2011).
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Compensation Board."' Further, the statute indicates that if the fund lacks
the resources to pay claims for sexual assault exams, the payment must be
taken from the Crime Victims Compensation Fund. I
While the legislature has clearly established payment schedules for
forensic examinations, the mechanism for actually funding these costs has
been far from transparent. Initially, adult forensic exams were funded by
the Rape Victim Assistance Fund, administered by the Attorney General's
office with the goal of collecting more evidence to increase the number of
sexual assault prosecutions."' The Child Sexual Abuse and Exploitation
Prevention Board, through the Child Victims' Trust Fund, has paid
administrative costs associated with child sexual abuse examinations for
over twenty-five years. Children's examinations differ dramatically from
those for adults, focusing almost exclusively on medical care rather than
evidence collection, which could be particularly invasive and painful for
children." 3 Because of this difference, child examinations have always
been submitted to health insurance first.
When the Crime Victims Compensation Board became responsible
for funding adult forensic examinations in 2003, it faced dwindling
revenue and exponentially growing expenses." 4 In addition to paying for
forensic examinations, CVCB also assumed responsibility for the costs
of HIV/AIDS prevention medication prescribed to at-risk sexual assault
victims, totaling $1,300 per person." 5 Simultaneously, like virtually all
state agencies, the CVCB's budget diminished. In addition to the blanket
budget cuts to these agencies, the CVCB also suffered from reduced
revenue from unappropriated sources. For example, the increasing use of
pre-trial diversions issued by county attorneys meant that more offenders
did not pay court costs, of which the CVCB received 3.4%, contributing
to its shrinking budget."6 Such financial pressures led the CVCB to look
for alternative funding sources for forensic examinations. Rather than
deliberately considering victim-centered policies in step with the VAWA
2005 approach, a rapidly shrinking budget forced the CVCB to prioritize
fiscal concerns. Further, an ambiguous statute that does not acknowledge
the possibility of billing a victim's insurance allowed for the agency
interpretation.'
IIo Id.
i i i Ky. REV. STAT. ANN. § 346.200(5).
I12 Telephone interview with Lindsay Crawford, Policy Advisor, Ky. Crime Victims

Comp. Bd. (February 4,2012).
113 Id.
114 See

OFFICE OF VICTIMS ADVOCACY, OFFICE OF THE

Ky.

ATTORNEY GEN., KENTUCKY

file with author).
II5 Telephone interview with Lindsay Crawford, supra note 112.
116 Id.
117 See Ky. REV. STAT. ANN. § 216B.400 (West 2oo6 & Sup. 2012).
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CONFIDENTIALITY AND SAFETY CONCERNS ASSOCIATED WITH BILLING

INSURANCE

The fact thatthe community would assume responsibilityfor my medical costs
broughtme back to the notion of a world that I could belong to: a group gathered
at the top of the mountain,furious enough to pay.
. -Patricia Francisco Weaver'
Billing first-party insurance is an unjustifiable Band-Aid for
underfunded state agencies, as it leaves room for significant gaps in
victims' confidentiality and compromises victims' autonomy. Although
confidentiality is a bedrock principle of the provision of medical care,
this principle is regularly violated for anyone enrolled as a dependent on
someone else's policy.11 Many insurance companies send "explanation of
benefits" documents, commonly called EOBs, which list such details as
the patient's name, the medical provider, the type of care obtained, and the
total charge billed. Critically, EOBs are sent not necessarily to the patient
herself, but to the primary policyholder."' ° When examining facilities must
bill a victim's insurance to recoup the costs of her forensic examination,
her confidentiality is potentially breached-and, in particularly vulnerable
situations, her very safety may be jeopardized.
A. The Effects of Billing on Growing Vulnerable Populations
Certainly, every crime victim has an interest in protecting her own
confidentiality; however, survivors of sexual violence have a particularly
acute privacy interest. At the heart of many victims' recovery process is a
need to regain autonomy and control over their bodies following such an
extreme violation.Z' The victim may be confronted by a host of intensely
i 18 PATRICIA FRANCISCO WEAVER, TELLING: A MEMOIR OF RAPE AND RECOVERY 43 (1999).

I19 See HIPPOCRATES, HYPOCRATIC OATH (Michael North trans., Nat. Lib. of Medicine)
(2002), available at http://www.nlm.nih.gov/hmd/greek/greek-oath.html ("Whatever I see or
hear in the lives of my patients, whether in connection with my professional practice or not,
which ought not to be spoken of outside, I will keep secret, as considering all such things to

be private."). The American Medical Association Code of Medical Ethics requires that information disclosed to a doctor in the confines of the patient-doctor relationship be kept confi-

dential "to the utmost degree" in order to maintain a dialogue that allows doctors to provide
competent and appropriate care. See AMA CODE OF MEDICAL ETHICS, OPINION IO.OI: FUNDAMENTAL ELEMENTS OF THE PATIENT-PHYSICIAN RELATIONSHIP 4 (1992), available at http://

www.ama-assn.org/ama/pub/physician-resources/medical-ethics/code-medical-ethics/opinion ioo.page ("The patient has the right to confidentiality. The physician should not reveal
confidential communications or information without the consent of the patient, unless provided for by law or by the need to protect the welfare of the individual or the public interest.").
I 20 See BLUE CROSS BLUE SHIELD, EXPLANATION OF BENEFITS GUIDE (2OO9), available at

https://www.bcbsnd.com/members/eob/.
121 HELEN BENEDICT, RECOVERY: HOW TO SURVIVE SEXUAL ASSAULT FOR WOMEN, MEN,
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personal decisions, including whether to cooperate with law enforcement
and pursue prosecution and how to respond to possible exposure to sexually
transmitted disease and pregnancy. Additionally, many sexual assault
victims must consider safety planning in order to protect themselves from
a future attack.' A victim contemplating such powerfully intimate choices
is entitled to absolute institutional support, empowering her to reclaim her
bodily integrity and personal autonomy.
Consider the young adult, covered by her parents' insurance, who
survives the trauma of a sexual assault. She will most certainly want to
disclose this experience to her family on her own timeline, if she chooses
to share it with them at all. l1 3 But unbeknownst to her, an explanation of
benefits appears in her parents' mailbox, violating her sense of control at
the very time it should be restored.
This dilemma potentially affects a large and growing number of
Americans. Most college women are covered under their parents' health
insurance plans. 2 4 The Patient Protection and Affordable Care Act extends
coverage to dependent children until their twenty-sixth birthday, including
those who no longer live with their parents, are not listed as a dependent on
a parent's tax return, are no longer students, or are married.2 5 The National
Center for Health Statistics estimates that 2.5 million young adults gained
coverage as a result of this provision.2 6 To be sure, expanded insurance
TEENAGERS, AND THEIR FAMILIES

186 (1994).

Perpetrators of intimate partner violence may stalk their victims, force unprotected
sex and pregnancy, or demand abortion. See C.B. v. J.U., No. 3202243/2002, 2004 WL 2334311,
at *2 (N.Y. Sup. Ct. 2004) ("I woke up and he was [climaxing] in me .... He was inside me.
And I asked him, 'What are you doing?' And [sic] he answered to me that... I was not going
to control who's having a baby or not .... ). Victims may also experience economic extortion.
123 For a discussion on the importance of recognizing the different situations of each
survivor regarding disclosure, see RAPE: ADVOCACY, PREVENTION, & EDUC. (RAPE) CTR., SYRACUSE UNIV., THE PATH TOWARD RECOVERY FOR SURVIVORS OF SEXUAL VIOLENCE 3, available at
http://advocacycenter.syr.edu/students/path-of-recovery/index.html; and Deciding Who To Tell
About the Assault, RUTGERS VIOLENCE PREVENTION & VICTIM ASSISTANCE, http://vpva.rutgers.
edu/need-help/i-am-a-victimsurvivor-of-sexual-violence/deciding-who-to-tell-aboutthe-assault (last visited Jan. 13, 2013).
122

124 See U.S. GOV'T ACCOUNTABILITY OFFICE, GAO-o8-389, REP. TO THE COMM. ON
HEALTH, EDUC., LABOR, & PENSIONS, U.S. SENATE, HEALTH INSURANCE: MOST COLLEGE STUDENTS ARE COVERED THROUGH EMPLOYER-SPONSORED PLANS, AND SOME COLLEGES AND STATES

availableat http://www.gao.gov/new.items/
do8389.pdf (reporting that "67 percent of college students were covered through employersponsored plans," with "[miost insured students ... covered, for example, as a dependent,
on a policy under another person's name"); see also Sandra Block, A Lesson in Health Insurance
for College Students, USA TODAY (Aug. 20, 20o0), http://usatoday3o.usatoday.com/money/perfi/
college/20o-o8-2o-personalfinanceao STN.htm (reporting that "[miore than two-thirds of
college students are covered by their parents' plans").
125 See Young Adult Coverage, HEALTHCARE.GOV, http://www.healthcare.gov/law/features/
choices/young-adult-coverage/index.html (last visited Jan. 13, 2013).
126 BENJAMIN D. SOMMERS & KARYN SCHwARTz, U.S. DEP'T OF HEALTH & HUMAN SERVS.,
ARE TAKING STEPS TO INCREASE COVERAGE I (2OO8),
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coverage is a worthy goal; but while insurance coverage benefits these
young adults in virtually all other regards, it inadvertently exposes them to
this potential breach in confidentiality.
A number of colleges and universities recognize this difficulty,
advising students seeking post-assault care not to provide their insurance
information to the hospital and to rely on a specially designated university
fund." 7 But such arrangements are the exception, not the rule. According
to the National Women's Study, "rape in America is a tragedy of youth;"' 8
women are more likely to be raped between the ages of eighteen and
twenty-four than at any other time during their adult lives." 9 Studies
estimate that between twenty and twenty-five percent of college women
130
will be victims of rape or attempted rape during their college career.
For victims covered by a spouse's insurance, breaches of confidentiality
could cause particular distress for persons in already vulnerable situations.
Consider victims in abusive marriages or survivors of marital rape; fourteen
to twenty-five percent of women report sexual assault by their intimate
partners at some point during the relationship, and sixty-eight percent
of physically abused women also reported sexual assault. 131 For such
women, a known emergency room visit after sexual assault could result
in fear, intimidation, or physical abuse. 3 ' The majority of sexual assaults
are committed by an acquaintance, family member, intimate partner, or
2.5 MILLION YOUNG ADULTS GAIN HEALTH INSURANCE DUE TO THE AFFORDABLE CARE ACT

availableat http://aspe.hhs.gov/healthreports/2oI I/YoungAdultsACA/ib.shtml.
See, e.g., TULANE UNIV. STUDENT HEALTH CTR., SEXUAL ASSAULT GUIDE 7 (201), available at www.tulane.edu/health/wellness/uploadfFUSHC-SA-Guide-8-3-I i.doex ("If you
choose the SANE exam (forensic) at University Hospital and do not wish to disclose this
information to your insurance SAY 'I was raped' or 'I want to see a SANE,' and simply tell
University Hospital, 'Self pay, no insurance.' You will be charged, and you will receive a bill
from University Hospital. This bill may be eligible for payment by a special Tulane fund set
up for this purpose ....
If you are part of a family policy/plan and do not want your family to
know about your assault, you may be eligible for Tulane's special fund.").
(2011 ),

127

128 NAT'L VICTIMS CTR. & CRIME VICTIMS RESEARCH AND TREATMENT CTR., RAPE IN

AMERICA 3 (1992).

See BONNIE S. FISHER ET AL., THE SEXUAL VICTIMIZATION OF COLLEGE WOMEN 10
availableat https://www.ncjrs.gov/pdffiles I/nij/I82 3 69.pdf (suggesting that nearly five
percent of college women experience sexual assault in any given calendar year).
130 Id.
131 McFARLANE & MALECHA, supra note 39, at 2 (citing J.A. Bennice & PA. Resick, Marital Rape: History, Research, and Practice,4 TRAUMA, VIOLENCE, & ABUSE 228, 234-36 (2003)). For
many years, the marital rape exemption excluded intimate partner sexual abuse from the
criminal justice system. While this exemption has been eliminated in every state, twenty-six
states "still provide lesser protection for victims, such as lesser penalties for the rapist and imposition of a limited reporting period. These diluted sexual assault laws reflect cultural adherence to the misguided belief that rape by a loved one is less harmful than rape by a stranger."
Lynn Hecht Schafran, Risk Assessment and Intimate PartnerSexualAbuse: The Hidden Dimension
of Domestic Violence,
93 JUDICATURE 161, I61 (2010).
132 Schafran, supra note 131, at I6I.
129

(2000),
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non-relative known well by the victim. According to one survey, twentytwo percent of rape victims indicate that they were raped by strangers;
nine percent by husbands or ex-husbands; and eleven percent by fathers
or stepfathers. 133 In such cases, there may be an increased potential for
continuing sexual violence, particularly when the perpetrator is a spouse
or intimate partner.1 3Engaging the justice system, either by making a police report or seeking
a protective order, reduces a victim's risk of re-assault by an intimate
partner by up to seventy percent.35 Once a victim initially seeks help,
she is more likely to seek help following future sexual assaults. One study
demonstrates that women who disclosed the first assault were significantly
more likely to disclose subsequent assaults: "Women who contacted the
police after the first sexual assault were 7.7 times more likely to contact
the police after re-assaults. Women who received medical care after the

133 NAT'L VICTIM CTR.. & CRIME VICTIMS RESEARCH AND TREATMENT CTR., RAPE IN AMER4 fig. 4 (1992), available at http://www.musc.edu/ncvc/resources-prof/rape-in-america.
pdf. Estimates regarding victim-perpetrator relationships vary, as different studies apply different definitions of sexual assault and survey various age groups. The National Women's
Study (NWS) found that twenty-two percent of victims were assaulted by either a stranger or
someone they did not know well. Id. The National Violence Against Women Survey, using a
broader definition of "rape" and using different categories for victim-perpetrator relationships
than the NWS nevertheless reported similar findings, with 14. 1% of adult victims reporting
that their rapists were strangers. PATRICIA TJADEN & NANCY THONNES, PREVALENCE, INCIDENCE
ICA

AND CONSEQUENCES OF VIOLENCE AGAINST WOMEN: FINDINGS FROM THE NATIONAL VIOLENCE

AGAINST WOMEN SURVEY 10 (1998).

134 Domestic violence and sexual assault are acutely connected. Women who are both
physically and sexually abused by an intimate partner report more of the risk factors for lethality than those subjected to exclusively physical abuse. See Schafran, supranote 13 1, at 162
(citing McFARLANE & MALECHA, supra note 39). A study of 229 men in a batterers intervention program indicated that fifty-three percent of men responded "yes" to questions about
conduct that satisfied the legal definition of rape or sexual assault, but only eight percent of
these men responded "yes" to the question, "Have you ever sexually abused your partner?"
R.K. Bergen & P. Bukovec, Men andIntimate PartnerRape: CharacteristicsofMen Who Sexually
Abuse Their Partners,2 1:10 J. INTERPERSONAL VIOLENCE 1375, 1380 (2oo6). Of these men, seven
percent had threatened physical harm if their partner did not submit to sex; fourteen percent
of husbands who had raped their wives used physical force to carry out the rape; seventeen
percent had sex with their partner when she was asleep or otherwise unable to consent. Id.
A National Institute of Justice study indicates that over half of women who had been raped
by an intimate partner said that they were repeatedly victimized by that individual, with an
average of 4.5 rapes by the same partner. PATRICIA TJADEN & NANCY THOENNES, EXTENT, NATURE, AND CONSEQUENCES OF INTIMATE PARTNER VIOLENCE 39 (2006); see also DAVID FINKELHOR
& KERSTI YLLO, LICENSE TO RAPE: SEXUAL ABUSE OF WIVES 23 (1985) ("For most marital rape

victims, rape is a chronic and constant threat, not an isolated problem. The battered women.
. . were the most vulnerable women of all to such repeated sexual abuse. Twice as many battered women suffered from chronic rapes (twenty times or more) as the other raped women.").
135 McFARLANE & MALECHA, supra note 39, at 3.
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first assault were 8.3 times more likely to receive medical care after reassaults." 136
Additionally, victims of domestic violence who are also sexually
assaulted are more likely to experience risk factors of femicide, including
strangulation and threats to kill the woman and hurt her children.'37 Such
women also experience more episodes of work harassment and greater
impairment of physical and mental health. 3' An effective billing policy
for forensic examinations must include domestic violence considerations;
policymakers must understand the power and control that characterizes
domestic violence and terrorizes its victims in order to craft an approach
that is sensitive to the needs of this subset of sexual assault victims.
B. Confidentialityand the HIPAA PrivacyRule
Whether or not disclosure places the victim in immediate danger, her
privacy should be particularly respected given the indignity she has suffered.
"Sex offenders commit the ultimate invasion of privacy by attacking and
destroying victims' control over their own bodies, and generat[e] a need
for help that cannot be provided without further disclosure of private
information." 39
1
Patient privacy has long been a standard of quality medical care, rooted
in the Hippocratic Oath and recognized as foundational to the doctorpatient relationship. 40 For each member of the sexual assault response
team-including victim advocates and medical personnel-an essential
part of protecting a survivor's confidentiality involves building a relationship
with the victim "based on trust and respect for the victim's needs." 41This
relationship requires that the victim's participation in the process be based
on truly informed consent as she navigates an often murky, overwhelming
bureaucracy.14

136 Id. at 6.
137 Id. at 3. At least half of female victims of murder are killed by intimate partners. See
VIOLENCE POLICY CTR.,WHEN MEN MURDER WOMEN: AN ANALYSIS OF 2003 HOMICIDE DATA 3
(Sept. 2005).

138

MCFARLANE & MALECHA,

139 Ky. Ass'N

supra note 39, at 7.

OF SEXUAL ASSAULT PROGRAMS, PRIVACY & CONFIDENTIALITY FOR SURVIVORS

OF SEXUAL VIOLENCE I

(zoo8), available at http://kyasap.brinkster.net/Portals/o/pdfs/pro%2o

guide%zopages/PrivacyPg283 j.pdf.
140 See John C. Moskop, From Hippocrates to HIPAA: Privacy and Confidentiality in

EmergencyMedicine-PartI:Conceptual,Moral, andLegalFoundations,45 ANNALS

OF EMERGENCY

MED. 523 (2005).
141 JESSICA MINDLIN & LIANI JEAN HEH REEVES, THE CTR. FOR LAW & PUB. POL'Y ON

A TOOLKIT FOR STATE
available at http://Iaw.lclark.edu/live/files/647i-confidentiality-andsexual-violence-survivors-a.
142 Id.
SEXUAL VIOLENCE, CONFIDENTIALITY AND SEXUAL VIOLENCE SURVIVORS:
COALITIONS

11 (2005),
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The confidentiality principle has been codified in federal law since
the early 1970s; a number of federal regulations protect the confidentiality
of health information, including the Health Insurance Portability and
Accountability Act (HIPAA), which establishes national standards for
confidentiality in healthcare.143 In an effort to strike a balance between
protecting patient confidentiality and ensuring that providers are properly
compensated, federal regulations allow providers, with the patient's
consent, to use protected information to secure payment. Accordingly,
patients routinely sign consent forms that authorize such disclosures to
insurance companies. Once this information reaches an insurer, disclosure
is almost unavoidable for victims covered as dependents on another's
policy. The HIPAA privacy rule gives individuals the right to ask insurers
to keep confidential certain information about their healthcare; insurance
companies are required to abide by such requests if the patient asserts that
disclosure of the information would "endanger" her."M Initial language in
the rule's preamble specifically indicates that this provision can be used to
145
alleviate the confidentiality concerns posed by EOBs.
Certainly, the privacy rule's provision for confidential communication
addresses a critical issue for many patients, including sexual assault victims.
Its ultimate effectiveness for such women, however, will depend on several
factors. First, it is essential that insurance companies apply the privacy rule's
provision to online communication with the primary policyholder. While
the rule clearly applies to hard-copy exchanges, it fails to acknowledge
the web-based reality of today's healthcare communications. Perhaps more
importantly, the rule assumes that patients will be aware of their right to

143 See 29 U.S.C. § i8 i (zoo6).
144 The relevant provision reads:
A covered health care provider must permit individuals to request and must
accommodate reasonable requests by individuals to receive communications of
protected health information from the covered health care provider by alterative
means or at alterative locations. (ii) A health plan must permit individuals to
request and must accommodate reasonable requests by individuals to receive
communications of protected information from the health plan by alternative
means or at alternative locations, if the individual clearly states that the disclosure
of all or part of that information could endanger the individual.

45 C.ER. § 164.522(b)(i)(i)-(ii) (zo i).
145 45 C.F.R. § 164.522(b) note (2oii) (HHS Description of Confidential Communication Requirements) ("Individuals may request that the covered entity send such communications by alternative means or at alternative locations. For example, an individual who
does not want his or her family members to know about a certain treatment may request
that the provider communicate with the individual about that treatment at the individual's
place of employment, by mail to a designated address, or by phone to a designated phone
number.... [Ihf an individual requests that a health plan send explanations of benefits about
particular services to the individual's work rather than home address because the individual is
concerned that a member of the individual's household (e.g., the named insured) might read
the explanation of benefits and become abusive towards the individual, the health plan must
accommodate the request.").
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direct confidential communications elsewhere. This provision may be
buried in a stack of rarely read hospital intake paperwork, no different from
the other medical minutia. While thoughtful hospital personnel particularly
sensitive to issues confronting sexual assault victims may point it out, the
provision is likely to remain off the radar of both patients and professionals
during a lengthy, stressful examination.
Furthermore, even a victim who is aware of her rights regarding
confidential communications may be unaware of any "endangerment"
until after the information is released. The victim should not be required
to predict the reactions of her spouse, family, or others to ensure that her
emergency room visit remains confidential. Privacy, not endangerment,
should be the guiding principle.
IV.

ALTERNATIVE SOLUTIONS TO THE FUNDING PROBLEM

A. FundingProvisions Used in Other States
Kentucky's statute concerning the propriety of billing a victim's
insurance for a forensic examination is ambiguous, not enlightening.
Kentucky is far from alone on this account: the statutes and regulations of
many states are unclear regarding the insurance question.'46 Other states,
however, offer unambiguous statutory provisions creating payment systems
that effectively balance the need to maintain a viable funding pool with the
47
fundamental privacy interests of the sexual assault victim.
Like Kentucky, eleven other states designate a victim's health insurance
as the payer of first resort while maintaining victims compensation funds as
a last resort. 148 These states require hospitals to first seek reimbursement
146

See, e.g.,

ALA. ADMIN. CODE r. 262-X-1 1 (2011); ARK. CODE ANN. § 12-12-403 (2010);
(201 l); D.C. CODE § 5-113.31 (LexisNexis 2001); GA. CODE
ANN. § 16-6-1(c) (2010); 410 ILL. COMP. STAT. ANN. 70/7 (West 2011); IND. CODE ANN. § 16-

COLO. REV. STAT. § 18-3-407.5

21x-8-- 5 (LexisNexis 2008); IOWA CODE ANN. § 915.41 (West 2003); MASS. ANN. LAWS ch. 41, §
97B (LexisNexis 2010); MIss. CODE ANN. § 99-37-25 (West 2008); NEB. REV. STAT. § 13-607
(2007); NEv. REV. STAT. § 449.244 (2011); N.J. STAT. ANN. § 52:4B-59 (West 2oo); R.I. GEN.
LAWS § 23-17-26 (2008); S.C. CODE ANN. § 16-3-1350 (2003); TENN. CODE ANN. § 29-13-1 18
(2000); VT. STAT. ANN. tit. 32, § 1407 (2007); VA. CODE ANN. § 19.2-165.I (2008); Wis. STAT. §
6-2-309 (2006).
147 Distinguishing the clear statutes from the unclear ones can be difficult; a reader may
not know that the system apparently created by the statute is not the one applied in a given
state unless she is familiar with that state's payment scheme, as in Kentucky. To this end, I
corresponded with sexual assault coalition members and rape crisis centers in each state to
ensure that I correctly interpreted the relevant statutes and regulations.
148 See ALA. CODE § 15-23-5 (LexisNexis 201 I); DEL. CODE ANN. tit. I , § 9023(c) (LexisNexis 2007 & Supp. 2010); IDAHO CODE ANN. § 72-1019 (2004); IND. CODE ANN. § 16-2 i-8-6
(LexisNexis 2008); ME. REV. STAT. ANN. tit. 5, § 336o-M (2002); MD. CODE BEGS. 10. 12.02.05
(2011); MICH. CoMP. LAWS ANN. § 18.355(a) (West 2004); N.H. REV. STAT. ANN. § 2I-M:8c (LexisNexis 2010); 35 PA. CONS. STAT. ANN. § 10172.3 (West 2012); UTAH ADMIN. CODE r.
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from the victim's insurance carrier; if the victim lacks insurance or her
policy does not cover the full costs of the forensic examination, the
hospital may seek reimbursement through the victims compensation
fund.'49 Illinois, New York, and Oklahoma establish similar systems, with a
specific state cabinet or department reimbursing hospitals when insurance
policies do not. 5 ' Oregon establishes a reverse system, whereby a claim
is first submitted to the Department of Public Safety and is forwarded
to a victim's insurance only to the extent that the Department lacks the
funding to reimburse hospitals. 5 '
A number of state statutes include explicit prohibitions from billing
sexual assault victims' insurance companies. Maine, for example, prohibits
the hospital or other examining facility from billing "the alleged victim or
the alleged victim's insurer."' 52 Rather, hospitals and healthcare providers
are directly reimbursed by the Maine Victims Compensation Fund for
forensic examinations.'53 States like Michigan, on the other hand, provide
that although insurance carriers remain the payer of first resort, statefunded agencies will cover examination costs if the patient believes that
billing her insurance company will substantially interfere with her personal
privacy or safety.5 4 Further, the victim must give written permission for
the provider to bill her insurance by specifically indicating her billing
preference on a standardized form.'
Perhaps the most logical payer is the local jurisdiction where the
offense occurred or the investigating law enforcement agency, given that
the examination is conducted as part of a potential criminal investigation.
Thirteen states employ this model.'56 Additionally, several states address the
270-1-22 (zoi I;Wis. STAT. ANN. § 949.26 (West 2007).
149 See, e.g., DEL. CODE ANN. tit. II,§ 9023(C) (2OO9) ("Any hospital . . . performing a

forensic medical examination shall seek reimbursement of the examination from the patient's
insurance carrier, including Medicaid and Medicare, if available. If insurance is unavailable,
or does not cover the full costs of the forensic medical examination, the service provider may
seek reimbursement from the [Victims] Compensation Fund").
N.Y. ExEc. LAW § 631(13) (McKinney
15o See41o ILL. COMP. STAT. ANN. 70/7 (West 201 i);
2012); OKLA. ADMIN.CODE § 185:15-1-6 (2009).
151 SeeOR. REV. STAT.

§

147.397 (2011).

152 ME. REV. STAT. ANN. tit. 5, § 3 3 60-M (West

153

zoio).

Payment for Sexual Assault Victims, OFFICE OF THE MAINE Arr'Y GEN. http://www.

maine.gov/ag/crime/victims-compensation/sexual-assaultvictims.shtml

(last visited Jan. 13,

2013).

SAFE REhttp://www.michigan.gov/documents/mdch/SAFE-RE-

154 MICHIGAN DEP'T OF CMTY. HEALTH, INSTRUCTIONS FOR COMPLETING THE
SPONSE CLAIM FORM I,available at

PONSEinstructions.27oo8o_7.pdf.
155 Id.
156 See CAL. PENAL CODE § 13823.95 (West 2011 ); COLO. REV. STAT. § 13-3-407.5 (2oi I);
§ 19-5303 (2004); KAN. STAT. ANN.
22, § 503 (2oo8); MINN. STAT. ANN. § 609.35(a)
§ 65-448(c) (West 2008); LA.ADMIN. CODE tit.
(West zoo9); MONT.CODE ANN. § 46-15-411 (201 I); NEB. REV. STAT. § 13-607 (2007); NEv. REv.
HAW. REV. STAT. § 321-1.3 (West 2008); IDAHO CODE ANN.
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payment problem by making convicted assailants responsible for payment,
either to a specific state-operated fund or directly to the entity that initially
covered the cost. Kansas, Mississippi, and Wisconsin require defendants
convicted of sexual offenses to reimburse the agency or jurisdiction that
funds forensic examinations. 57 In Delaware, offenders pay court-levied
penalties that are then used to reimburse the victims compensation fund
for the costs of the forensic examination. 5 ' Likewise, those convicted
of sexual assault in Florida are required to pay restitution to the Crimes
Compensation Trust fund for the cost of the forensic examination. 51 9
Ten states require hospitals to submit bills directly to victim
compensation organizations." 6 In Missouri, New Mexico, North Dakota,
Ohio, and Texas, the hospital bills a state department (usually the Attorney
General) directly for the examination, bypassing both insurance and victims
compensation agencies altogether. 6 '

B. Privacyand Permission in InsuranceBilling
In addressing payment by the victim's insurance, twelve states clearly
elevate the victim's privacy over fiscal concerns. These states prohibit
billing a victim's insurance for her forensic examination, forbidding facilities
from holding her financially responsible "either directly or indirectly."6 ' By
contrast, Delaware, New Hampshire, and New Mexico adopt the opposite
approach by specifically requiring hospitals to bill a victim's insurance;
victims may not "opt out" of this billing procedure.'63

STAT. § 449.244 (201 I);

S.D.

CODIFIED LAWS § 22-22-26 (2oo6); TEX. CODE CRIM. PROC. ANN.

art. 56.o6 (West 2006);
157 KAN. STAT. ANN. § 65-448(c) (West 2008); Miss. CODE ANN. § 99-37-25(2) (West 2008).
158 DEL. CODE. ANN. tit. i1, § 9023 (2005).
159 FLA. STAT. ANN. § 960.28 (West 2012).
160 See ALA. CODE § 15-23-

5

(LexisNexis 20i1); ARK. CODE ANN. § 12-12-403 (2010);

CONN. GEN. STAT. ANN. § 19 A-i 12a(e)(I) (West 2011); FLA. STAT. ANN. § 960.28 (West 2012);

GA. CODE ANN. § i6-6-I(c) (2010); S.C. CODE § 16-3-1350 (2003); TENN. CODE § 29-13-I t8
(2000); TEX. CODE CRIM. PROC. ANN. art. 56.06; VT. ST. tit. 32, § 1407 (2007); VA. CODE § 19.2368.11:I (f)(2008).

i6i See Mo. REV. STAT. § 595.220(6) (201 ); N.M. STAT. ANN. § 29-11-7 (West 2011); N.D.
CENT. CODE § 12.1-34-07(3) (2012); OHIO REV. CODE ANN. § 2907.28(a) (LexisNexis 2010);
TEX. CODE CRIM. PROC. ANN. art. 56.065 (West 2006).
162 See ALASKA STAT. § 18.68.040 (20O0); ARIZ. REV. STAT. § 18.68.040 (2002); CAL. PENAL CODE § 13823.95 (West 2011); CONN. GEN. STAT. § i9a-i 12a(e)(i); FLA. STAT. § 960.28;
KAN. STAT. ANN. § 65-448(c); ME. REV. STAT.ANN. tit. 5, § 336°-M (2002); MD. CODE REGS.
IO.12.02.05 (2009); N.D. CENT. CODE § 12.1-34-07(0); OHIO REV. CODE ANN. § 2907.28(b);
WASH. REV. CODE § 7.68.170 (2010); W.VA. CODE § 61-8B-i6 (LexisNexis 2010).
163 See DEL. CODE ANN. tit. 11, § 9023(c); N.H. REV. STAT. ANN. § 2 I-M:8-c (LexisNexis
20io); N.M. STAT. ANN. § 29-I1-7.
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Seven states adopt a middle way, allowing facilities to bill a victim's
insurance with her permission. 164 These states allow victims to make a
choice at a time when they may treasure their privacy the most, effectively
balancing economic realities with victim confidentiality. The states differ in
the specific procedures associated with the billing discussion. For example,
in Michigan, health care providers must advise the victim that a claim will
not be submitted to her insurance carrier without her written consent and
that she is free to decline this consent if she believes that submitting such
a claim would interfere with her "personal privacy or safety." 161 Minnesota
requires that the facility seek the victim's authorization to bill her insurance
only after the examination has been performed. 166 The New York statute
directs providers to advise victims that by consenting to insurance billing,
they help "provide additional resources to pay for services to other sexual
assault victims."'67 Oklahoma's regulation states the purposes of the policy
most explicitly:
In order to provide anonymity to the sexual assault victim and
maintain confidentiality, any victim who has obtained a forensic
sexual assault examination will not be required to provide
information ... relative to employment or insurance; and shall not
be required to file a claim with any private insurance company
for the payment of a forensic sexual assault examination.' 68
If Kentucky continues to allow hospitals to bill a victim's insurance, it
should join these seven states by implementing an explicit authorization
requirement. A provision allowing hospitals to bill a victim's insurance
only with her express permission would solve many of the confidentiality
concerns enumerated above. This victim-centered policy would allow a
victim to thoughtfully consider the unique challenges of her own situation
and provide truly informed consent.
C. Alternative FundingSources
In addition to the most commonly used funding sources listed above,
VAWA 2005 authorizes states to use STOP grant monies to pay for the cost of
sexual assault victims' forensic examinations, as long as two criteria are met.
First, the examinations must be performed by specially trained examiners
for victims of sexual assault (although the type of training to be used is
164 See

MICH. ComP. LAWS ANN. § I8.355(a) (West 2004); MINN. STAT. ANN. § 6o9.3 5 (b)
§ 63103) (McKinney 2012); OKLA. ADMIN. CODE § I85:I5-I-6

(West 2009); N.Y. ExEc. LAW

(2009); 35

PA. CONS. STAT. ANN. § I0172.3 (West 201 I); VA. CODE ANN. § 19.2-368. i i: 1F (2008);
Wis. STAT. ANN. § 949.26 (West 2005).

165 MICH. Comp. LAWS ANN. § 18.355(a).
166 MINN. STAT. ANN. § 609.35(b).
167 N.Y. EXEC. LAW § 63103).
i68 OKLA. ADMIN. CODE § 185:I5-1--6.
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not specified). Additionally, and crucially, the jurisdiction must not require
169
victims to seek reimbursement from their insurance carriers.
In North Dakota, the Department of Health's Division of Injury
Prevention and Control joined forces with the North Dakota Council on
Abused Women's Services, the Coalition Against Sexual Assault in North
Dakota, and the state's attorney general to address the need for additional
funding streams to fund forensic examinations. This "Stakeholders Group"
also includes representatives from major insurance companies, hospital
associations, and victim advocates. Under the leadership of Blue Cross/
Blue Shield, the group proposed the use of funds from the state's Insurance
Regulatory Trust Fund to pay for forensic examinations. All insurance
companies within the state contribute to the Fund via fees and fines paid
by companies or agents. 70
CONCLUSION

At first blush, Kentucky's statute is clear: victims are not to be responsible
for the costs of a forensic examination. However, because the statute fails
to acknowledge the question of whether a victim's insurance is a viable
payer, healthcare providers and state agencies may consider this problem
in different, even contradictory, ways. Kentucky lawmakers should follow
the lead of states that unmistakably prohibit a victim's insurance from
being billed for a forensic examination. A statute updated to clarify the
legislature's intent regarding a victim's insurance coverage would benefit
all responding individuals and agencies.
Examination of the winding regulatory path of funding for sexual
assault forensic examinations makes clear that the status quo was born
not from sound policy, but from an imprudent game of interagency "hot
potato." Certainly, Kentucky, like virtually every state in the nation, faces
a severe budget crisis, leaving us with difficult fiscal decisions. But in the
face of these decisions, Kentucky should follow the example of our sister
states discussed above; we must choose to protect the privacy of sexual
assault survivors and the integrity of our criminal justice system. Forensic
examinations are a logical law enforcement cost, and investigating agencies
should receive sufficient funding to allow them to pursue this form of
evidence collection. Should this option prove untenable, Kentucky should
implement an authorization requirement to inform a victim that her
insurance can be billed and allow her to give truly informedconsent. Either
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U.S. DEP'T OF JUSTICE, FAQ ON STOP FOR7 (2007), available at http://www.ovw.usdoj.gov/docs/FAQ-FINAL-nov- 2107.

OFFICE ON VIOLENCE AGAINST WOMEN,

MULA GRANTS

pdf.
I7o For additional information on the North Dakota Insurance Regulatory Trust Fund,
see NORTH DAKOTA INSURANCE DEPARTMENT, www.nd.gov/ndins (last visited Jan. 13, 2013).
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option secures the confidentiality, autonomy, and institutional support to
which sexual assault victims are entitled.
While billing insurance companies for sexual assault forensic
examinations appears to be a convenient, painless solution, it is nothing
more than a quick fix to Kentucky's budgetary problems. Furthermore, it
camouflages the consequences of a budget that inadequately funds state
services for vulnerable, if not always visible, populations. The confidentiality
concerns that accompany such a policy are simply unacceptable. Not only
'
it
does the status quo fall short of the legislature's aspirations of "grace,"171
also endangers the safety of many survivors and denies them the ability to
claim their stories on their own terms. Kentucky must consider alternative
billing schemes so that sexual assault forensic examinations remain
available without causing further trauma and unjust results.

171 See Ky. REv. STAT. ANN. § 346.01O (West 2011 ).

